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A. IDENTITY OF PETITIONER/COURT OF APPEALS
DECISION

Petitioner Raymond Sanchez, appellant below, asks this
Court to grant review pursuant to RAP 13.4 of the Court of

Appeals’ unpublished decision in State v. Sanchez, No. 83686-

2-1, (filed January 2, 2024) (Appendix).

B.  ISSUES PRESENTED FOR REVIEW

L. Sanchez was denied requested second degree
manslaughter instructions as a lesser included offense to second
degree murder. Is review appropriate where, in the light most
favorable to Sanchez, the jury could have found that he was in
imminent danger but was negligent in using more force than
necessary because his mental health disorders and
methamphetamine intoxication impacted his perception of the
risk of harm?

2. The jury was provided with a first aggressor
instruction over Sanchez’s objection. Is review warranted to

clarify whether a trespass must be malicious to justify a first



aggressor instruction, and where Division One’s opinion in
Sanchez’s case conflicts with other Court of Appeals precedent?

C. STATEMENT OF THE CASE

1. Trial evidence.

Sanchez was struggling physically, mentally, and
emotionally on January 10, 2016. He was extremely intoxicated
on methamphetamine. 2RP! 1567, 1698, 1702. He was living in
a tent while visiting Seattle. 2RP 1564-66, 1569-70. And
Sanchez was actively experiencing a delusional and cognitively
impaired thought process because of his multiple mental health
disorders, including PTSD, unspecified schizophrenia spectrum
and other psychotic disorder, amphetamine stimulant use
disorder, and substance-induced psychotic disorder. 2RP 1613-
16, 1623. These factors contributed to Sanchez’s behavior when
he arrived at the Belltown apartment of Larry Humphrey and

Holger Sippach on that evening. 2RP 1529, 1545, 1552-53.

! The index to the record citations is in the Brief of Appellant
(BOA) at 6, n.1.



Humphrey and Sippach and were “extremely” ‘“heavy
drug users” who used methamphetamine and sold drugs out of
their apartment. 2RP 475, 1017-19, 1022, 1029, 1042-46, 1062-
63, 1474-75, 1526, 1542, 1545-46, 1554. Humphrey had
difficulty walking or standing without assistance. 2RP 457-58,
462, 899-900, 1021, 1065-66, 1230-31. Sippach was
Humphrey’s caretaker. 2RP 1529, 1545, 1552-53

Sanchez often purchased and used methamphetamine at
the men’s apartment. 2RP 1025-26, 1047-48, 1526, 1529, 1705.
Sanchez began using methamphetamine in 2002, but his
relationship with Humphrey began in 2009. 2RP 1510, 1523-
27.

By 2010 Sanchez was going to Humphrey’s apartment
several times per week to purchase and inject
methamphetamine. 2RP 1530, 1536-37. Sanchez would also
sometimes purchase gamma hydroxybutyrate (GHB) which
would enhance the methamphetamine effects. 2RP 1531-34.

Sanchez eventually stopped using GHB because he did not like



the withdrawal effects of the drug. 2RP 1532-33, 1539. Indeed,
Sanchez began experiencing audio and visual hallucinations
after injecting methamphetamine and using GHB. 2RP 1533-
35. By 2010 these hallucinations were consistent even when he
remained sober. 2RP 1535.

Around this same time, Sanchez was drugged with GHB
and raped at Humphrey’s apartment. 2RP 1537-41, 1687-88.
Sanchez started feeling strange after accepting and consuming a
drink from Sippach, and eventually passed out. 2RP 1537-40,
1687-88. Sanchez felt his pants being pulled down but was
unable to move. 2RP 1540. When he woke, Sanchez
experienced audio and visual hallucinations. 2RP 1540. He also
confronted Humphrey and Sippach when he discovered semen
on his back. 2RP 1540, 1688. The men acknowledged drugging
Sanchez and explained that Sanchez had been sexually
assaulted while he was unconscious. 2RP 1541, 1544-45, 1552,

1688-89, 1705-06.



Sanchez contracted syphilis from the incident. 2RP 1544.
It also exacerbated Sanchez’s mental health issues. 2RP 1548,
1554-56, 1593-95, 1706. Sanchez attempted rehabilitation and
was admitted to a psychiatric facility, but his addiction proved
too great, and he eventually returned to Humphrey and
Sippach’s apartment. 2RP 1548-50, 1553-56, 1593-96, 1706.
When he did return, Sanchez began trading sexual acts for
methamphetamine. 2RP 1027, 1047, 1051, 1548-50, 1554-55,
1593-95.

Donald Richardson also purchased methamphetamine
from Humphrey and Sippach and often witnessed Sanchez
exchanging sexual acts for the drug when he could not afford to
buy the drug. 2RP 1025-27, 1047-48, 1051. Richardson often
saw Sanchez talking to “thin air, to voices” and engaged in
verbal arguments with unseen entities and people. 2RP 1027,
1048, 1051, 1064-65. Richardson assumed Sanchez was
suffering from schizophrenia disorder. 2RP 1027, 1048, 1051,

1064-65.



By early 2011, Sanchez was homeless. 2RP 1557, 1694.
He remained homeless until October 2013 when he left Seattle
and moved to South Carolina. 2RP 1557-58, 1694-96. Sanchez
remained sober for a time while living in South Carolina. 2RP
1558, 1561, 1695-96. His mental health improved, but Sanchez
still “always hear[d] talking in my head.” 2RP 1559.

In 2015 Sanchez relapsed. 2RP 1558-59, 1685-86, 1696.
Shortly after, he planned a trip to Seattle for a “drug vacation.”
2RP 1559-62, 1565-66. Sanchez brought a machete so he could
clear a tent campsite while visiting the city. 2RP 1564-66,
1569-70. Sanchez arrived in Seattle via Greyhound bus on
January 9, 2016. 2RP 644, 1250, 1253-54, 1259, 1263, 1567,
1698-72, 1702.

Sanchez went to Humphrey and Sippach’s apartment on
January 10. 2RP 1573-74. He purchased $60 worth of
methamphetamine but did not have enough cash to pay in full.

Humpbhrey told him to bring the remaining money the next day.




2RP 1574-75, 1580. Sanchez consumed methamphetamine,
masturbated, and fell asleep. 2RP 1567, 1584-85, 1698, 1702.

When Sanchez woke, Sippach’s penis was in face, and he
was trying to coerce Sanchez into having sexual intercourse.
2RP 1586-89, 1596, 1710. Sanchez felt the same way he had
before, when consuming GHB. 2RP 1588, 1598, 1602-03. He
heard demonic voices and was unable to discern what was real
and what was a hallucination. 2RP 1587, 1589-90, 1592-93,
1596-98.

Sanchez engaged in oral intercourse with Sippach to try
and placate him. 2RP 1586, 1588-89, 1710. But Sanchez
refused to engage in anal intercourse. 2RP 1596-97. Humphrey
told Sanchez that if he was not going to participate in sexual
intercourse, he would have to leave the apartment. 2RP 1597,
1604, 1723. Sippach began preparing a methamphetamine pipe
for Sanchez to take with him. 2RP 1597, 1723-24, 1734-35.
Sanchez “pleaded” for the men not to make him leave

immediately because he was extremely scared about how he felt



and was concerned he would be unable to make it back to his tent
safely. 2RP 1588, 1596-99, 1603-05, 1617, 1723.

Sanchez pleas were interspersed with a verbal argument
about whether the men were recording Sanchez’s sexual acts.
2RP 1599-1607, 1611-12, 1723-24. Sanchez believed he saw
people on a computer screen in the apartment encouraging him to
have sexual intercourse. 2RP 1599, 1606-08, 1721-22.
Richardson shared Sanchez’s concerns that Humphrey and
Sippach secretly recorded sexual activity inside the apartment.
2RP 1023-25, 1051-53.

At some point, Sanchez saw a bottle with clear liquid and
suspected he had been drugged with GHB. 2RP 1599-1603.
Sanchez was concerned that if he fell asleep again, he would be
raped, so he grabbed the bottle intending to pour it out. 2RP
1599, 1602, 1604-05. Humphrey yelled at Sippach to stop
Sanchez, and Sippach jumped on Sanchez and began hitting
him. 2RP 1599-1600, 1602-04, 1611-12, 1722-25. Sanchez

punched Sippach and the two fell onto the floor. 2RP 1604.



When Sanchez tried to grab his bag, Sippach struck him
with a metal object. 2RP 1599-1600, 1602-04, 1611-12, 1722-25.
Sanchez pleaded with Humphrey to calm the situation, but
Sippach instead threw a dresser drawer at Sanchez, and
“frantically” searched through other drawers for something. 2RP
1604-05. Sanchez believed Sippach was searching for a gun. 2RP
1606. In desperation, Sanchez grabbed the machete he brought
with him and attempted to injure the men so he could leave the
apartment. 2RP 1606, 1609, 1705, 1727.

Sanchez believed he only struck each man twice. 2RP
1610-11, 1715, 1724-25, 1727-28. He did not intend to kill the
men and did not believe they were dead when he left the
apartment. 2RP 1609-13, 1639, 1674-75, 1729. Sanchez did not
see any blood after the incident and believed the men would be
able to call for help. 2RP 1623-24.

Sanchez continued to hear demonic voices inside his
head. 2RP 1613-16, 1625-26, 1716-18, 1738. Sanchez turned

on the kitchen faucet and a fan inside the apartment to drown



out Humphrey’s moaning and the voices he was hearing. 2RP
1615, 1716. Sanchez left the building wearing a mask and
gloves to be “as inconspicuous as possible” so the demons
would not get him. 2RP 1464-69, 1621-23, 1720, 1738.
Sanchez took the bus back to South Carolina a short time later.
2RP 1260-61, 1630.

When police entered the apartment on January 25, 2016,
for a welfare check, they discovered the men dead. Humphrey
was seated 1n a chair, naked from the waist down. 2RP 385-87,
389, 406, 426, 557, 847-48, 975, 1158. A completely naked
Sippach was found behind the chair, between the wall and bed.
2RP 393-95, 407-08, 427-28, 557, 847-48, 964, 974-75, 1158.
Drug paraphernalia was found inside the apartment. 2RP 401-
02, 426, 532, 535, 651-52, 725-26, 737, 811, 1183, 1475-77,
1485. No weapons were found. 2RP 804. Police believed the
apartment had been ransacked as dresser drawers had been

thrown about. 2RP 388-89, 404, 415-16.

-10-



Pathologist Desiree Marshall confirmed both men died of
blunt force trauma about two weeks earlier. 2RP 848, 853-54,
869, 887, 904, 967. Humphrey had multiple lacerations to his
face and head, including skull fractures, all of which were
consistent with the use of a heavy, sharp weapon. 2RP 872-82,
884, 887-88, 890-91, 898. Humphrey also had injuries to his
hands and forearms which were consistent with defensive
wounds. 2RP 885, 894-97. The injuries would have quickly
rendered Humphrey unconscious and led to death within
minutes or hours. 2RP 969-72.

Sippach also had multiple lacerations to his face and
head, including skull fractures, all of which were inflicted by
the same type of weapon. 2RP 884, 898, 912-26, 943, 949-51,
958, 964-65. Sippach also had injuries to his hands, shoulders,
and forearms which were consistent with defensive wounds.
2RP 939, 948-49, 952-57, 968. Again, the injuries would have
quickly rendered Sippach unconscious and led to death within

minutes or hours. 2RP 967-69, 970-73.

-11-



Testing showed both Humphrey and Sippach had
amphetamine and methamphetamine in their bodies. 2RP 937-
38, 958-63, 973-74, 1111-17, 1133-34. Testing was not done to
confirm whether GHB was present. 2RP 1118-20, 1124.

Police collected fingerprints and DNA swabs from inside
the apartment. 2RP 560-62, 792-94, 991-1014, 1069-75, 1101-
02. DNA samples were also collected from Humphrey’s and
Sippach’s bodies. 2RP 551, 560-62, 585-87, 595, 598, 861-63,
907-08, 1298-1302. DNA testing showed of Humphrey’s
samples contained one unknown male contributor. 2RP 1340-
43. The unknown DNA sample was entered into a database but
returned no matches. 2RP 1344-45, 1353. By the end of January
2016, police were unable to identify a suspect. 2RP 559, 613,
662, 1188.

In March 2017, Sanchez was arrested by South Carolina
police following a mental health crisis incident. 2RP 1630-36,

1686, 1787-88, 1951. Sanchez’s DNA was thereafter matched

-12-




via the database to the profile collected from Sippach and
Humphrey. 2RP 79-82, 613, 1198, 1394-95, 1420, 1425, 1471.
Given the match, Seattle police detectives traveled to
South Carolina in June 2017, hoping to get a confession and
DNA sample from Sanchez. 2RP 616-18, 653, 665, 1420-21,
1423, 1426. Sanchez was scared and initially omitted several
facts about what occurred inside the apartment. 2RP 1640,
1649, 1651-57, 1664-67, 1696-97, 1673-74, 1704-05, 1711,
1729, 1831, 1839-40. Sanchez admitted the men were drug
dealers after being told his DNA was found inside the
apartment. 2RP 1660-61, 1667-68, 1671-72. He did not tell
police that he believed he was drugged with GHB, passed out,
and feared being raped. 2RP 1691-92, 1823, 1972-73. He did
not mention the oral intercourse with Sippach or hearing
demonic voices. 2RP 1464, 1972-73. Sanchez told police he
found the machete inside the apartment. 2RP 1708, 1717.
Sanchez did not believe that the men were dead. 2RP 1643.

Sanchez provided DNA which confirmed him as a contributor

-13-



to the DNA samples collected from Sippach and Humphrey’s
bodies. 2RP 636-37, 1403-14, 1680.

Sanchez raised self-defense and voluntary intoxication
defenses at trial. CP 124, 130; 1RP 231-32; 2RP 2029, 2037.
His self-defense was supported by the testimony of Dr. Michael
Stanfill. 2RP 1749, 1850. Dr. Stanfill diagnosed Sanchez with
chronic PTSD, unspecified schizophrenia spectrum and other
psychotic disorder, major depressive disorder, stimulant use
disorder, and substance induced psychotic disorder. 2RP 1810-
18. These conditions led to psychotic symptoms which
impacted Sanchez’s abﬂity to maintain work, housing, and
relationships. 2RP 1819,

Sanchez’s health records revealed a history of
methamphetamine abuse and mental health issues beginning in
2002. 2RP 1758, 1762-65, 1768. Sanchez was involuntarily
hospitalized for psychiatric reasons on several occasions. 2RP
1769-74, 1784. Dr. Stanfill opined that Sanchez’s psychotic

symptoms began with his methamphetamine abuse, but

-14-



eventually became permanent, leading Sanchez to experience
“psychotic symptoms, hallucinations, delusions, periods where
he’s disorganized, he’s unable to engage in reality-based
conversations.” 2RP 1768, 1774-76, 1788-89, 1797, 1813,
1841.

Although sober during their interview, Sanchez still
expressed delusional thoughts to Dr. Stanfill. 2RP 1763, 1789-
90, 1793-94, 1797, 1813-14, 1841, 1924, 1935, 1961-62.
Sanchez expressed his belief that Humphrey and Sippach were
video recording his sexual activity inside the apartment. 2RP
1800, 1822-23, 1826. Sanchez said that he struck Sippach twice
and Humphrey once. 2RP 1831-33. He believed Sippach was
faking injury, and that Humphrey was able to speak with him
after the incident. 2RP 1835, 1837. Sanchez reported that
demons had forced him to kill the men. 2RP 1836.

Dr. Stanfill explained Sanchez’s beliefs were detached
from reality given the extent of the injuries, and how quickly

the men would have become unconscious. 2RP 1835. Indeed,

-15-



Sanchez appeared not to appreciate how many times the men
had been struck. 2RP 1833, 1839, 1844-45.

Dr. Stanfill opined that on the day of the incident,
Sanchez was experiencing intense persecutory and delusional
beliefs because of his methamphetamine use and multiple
mental health conditions. 2RP 1812, 1815, 1818, 1840-43,
1847, 1981. Sanchez’s PTSD impacted his perception of events
given his history with the men and the apartment itself. 2RP
1815, 1818, 1840-41. As Dr. Stanfill explained, being inside the
apartment where he was previously raped, coupled with finding
a suspected bottle of GHB, caused Sanchez significant distress
because he perceived himself as being in the same threatening
situation as before. 2RP 1823-25. As a result, Sanchez’s
paranoia, substance abuse, and psychosis caused him to believe
he was in danger and needed to attack the men to prevent his

own harm and injury. 2RP 1827-28, 1831, 1847.

-16-



2. Jury instructions and verdict.

- Sanchez proposed multiple jury instructions. CP 39, 50-
54, 59, 61, 63. The trial court instructed the jury on justifiable
homicide and voluntary intoxication, but it refused to provide
Sanchez’s proposed second degree manslaughter instructions.
CP 124, 130-31; 2RP 1868-69, 1873, 1913-16.

Counsel argued the evidence supported the theory that
Sanchez  was  criminally negligent in  consuming
methamphetamine which together with his mental health
disorders caused him to misperceive the threat he was under
inside the apartment. 2RP 1903-04, 1906-08, 1910-13.

The prosecution argued there was not a factual basis for
the manslaughter instruction because there was no evidence that
Sanchez’s negligence caused the men’s deaths. 2RP 1904-06,
1910-11, 1913-14. The prosecutor noted that Sanchez testified
he had intentionally struck the men with the machete. 2RP

1906.

-17-



The trial court denied Sanchez’s request for a second
degree manslaughter instruction reasoning that Dr. Stanfill did
not testify that Sanchez lacked the capacity to form an intent to
kill. 2RP 1913-16.

Over Sanchez’s objection, the trial court also agreed with
the prosecution’s request for a first aggressor instruction. 2RP
1869, 1882-84, 1890-92; CP 132. The prosecution argued a first
aggressor instruction was appropriate because Sanchez had
refused to leave the apartment when asked, and his refusal
ultimately led to physical violence. As the prosecution argued,
under the law a person could use reasonable force to evict a
trespasser. 2RP 1884-90.

Defense counsel argued the first instruction was
inappropriate because Sanchez had always maintained he was
attacked first, and there was no evidence that Sippach had
attacked Sanchez because of his alleged refusal to leave. 2RP

1882, 1890-92.

-18-



The jury convicted Sanchez of two counts of second
degree murder with a deadly weapon. CP 142-43; 1RP 347-49.

3. Appeal

Sanchez raised several arguments on appeal, including
the giving of a first aggressor instruction and the denial of a
requested lesser included second degree manslaughter
instruction. The Court of Appeals rejected these arguments. Op.
at 8-19. Sanchez now seeks review.

D. ARGUMENT WHY REVIEW SHOULD BE
ACCEPTED

1. Sanchez’s case presents this Court with an
opportunity to clarify when lesser included
second degree manslaughter instructions are
appropriate.

A defendant is entitled to an instruction on a lesser

included offense upon showing two conditions, one legal and one
factual. Under the legal prong, each of the elements of the lesser

offense must be a necessary element of the offense charged.

State v. Workman, 90 Wn.2d 443, 447-48, 584 P.2d 382 (1978).

-19-



Under the factual prong, the evidence must support an inference
that the lesser crime was committed. Id.

There is no dispute that second-degree manslaughter is a
lesser-included offense of intentional second degree murder.

State_v. Berlin, 133 Wn.2d 541, 551, 947 P.2d 700 (1997).

Rather, the question is under what precise factual circumstances a
court should give a second degree manslaughter instruction in a
self-defense case where the defense argument consists of
negligently exceeding the amount of force necessary. This case
presents the opportunity to do so.

The jury must be fully instructed on the defense theory of
the case whenever there is evidence to support it. State v.

Fernandez-Medina, 141 Wn.2d 448, 461, 6 P.3d 1150 (2000). A

lesser degree offense instruction is required whenever there is
“some evidence” “from whatever source” which affirmatively

establishes the defense theory of the case. State v. Coryell, 197

Wn.2d 397, 483 P.3d 98, 107 (2021). In making this

determination, courts must view the evidence in the light most

-20-



favorable to the defendant. Fernandez-Medina, 141 Wn.2d at

455-56. “‘[T]he court cannot weigh the evidence; judgment as
to the credibility of witnesses and the weight of evidence is the

exclusive function of the jury.” State v. Williams, 93 Wn. App.

340, 348, 968 P.2d 26 (1998), abrogated on other grounds by

State v. Kurtz, 178 Wn.2d 466, 309 P.3d 472 (2013).

Self-defense cases present special circumstances when it
comes to manslaughter. In a self-defense case, the question is
whether “a defendant who reasonably believes he is in imminent
danger and needs to act in self-defense, ‘but recklessly or
negligently used more force than was necessary to repel the
attack,’ is entitled to an instruction on manslaughter.” State v.
Schaffer, 135 Wn.2d 355, 358, 957 P.2d 214 (1998) (quoting

State v. Jones, 95 Wn.2d 616, 623, 628 P.2d 472 (1981)).

Schaffer and John Magee were standing outside a club
when Magee shook his fist, swore at Schaffer, and threatened to

kill Schaffer. Schaffer, 135 Wn.2d at 357. When Magee

“moved his arm toward his back, Schaffer thought he was

21-



reaching for a gun.” Id. Schaffer then shot Magee five times in
quick succession, including twice in the back. Id. Schaffer
actually pulled the trigger at least seven times given that bullets
struck two other people in the vicinity. Id. Schaffer was entitled
to a second degree manslaughter instruction on the theory that
he negligently used more force than was necessary to repel the
danger he perceived. Id. at 358.

Division One applied Schaffer in State v. Chambers, 197

Wn. App. 96, 121-22, 387 P.3d 1108 (2016), concluding “a jury
could reasonably find Chambers recklessly or negligently used
more force than necessary” to repel an attack. Chambers was six
to eight feet from Michael Hood when Hood grabbed a shovel
from the back of a truck and held it in a “batter’s stance” toward
Chambers. Chambers, 197 Wn. App. at 122. Chambers believed
Hood was going to kill him. Id.

Chambers pulled out a gun and fired three times. Id. The
first bullet passed through Hood’s chest, exited on his left side,

and then passed through his upper left arm. Id. According to the

20



medical examiner, “[a]fter that shot, Hood ‘wouldn’t have any
power to that arm’ and it would have been ‘difficult’ for Hood to
hold anything.” Id. Yet Chambers continued to fire despite no
further threat from the shovel, shooting Hood twice in the back;
“[e]ach shot required a separate pull of the trigger.” Id. On these
facts, Division One concluded, “A jury could reasonably find
Chambers acted recklessly or negligently by firing the two fatal
shots directly into Hood’s back after he turned away and could no
longer hold the shovel.” Id.

Both of these cases support Sanchez’s request for a second

degree manslaughter instruction. See also, State v. Hughes, 106

Wn.2d 176, 190, 721 P.2d 902 (1986) (recognizing that “while
not in the form that the defendant desired, the jury did have
before it for consideration whether the defendant’s subjective
beliefs, though unreasonable, merited his conviction of lesser
offense [of either first or second degree manslaughter].”).
Accidental death and intentional self-defense were possible

inferences from the evidence. The jury could have found that

223.



Sanchez was in imminent danger but was negligent in using
more force than was necessary because his mental health
disorders and methamphetamine intoxication impacted his
perception of the risk of harm.

As Chambers, Hughes, and Schaffer make very clear, a

party who can advance an evidence-based argument that the
defendant negligently failed to be aware that the amount of force
he used exceeded what was reasonably necessary to defend
himself is entitled to a second degree manslaughter instruction.
The Court of Appeals concluded however, that Schaffer was
inapplicable because it “did not distinguish between
manslaughter in the first and second degree.” Op. at 14. The

opinion fails to address Chambers and Hughes.

Instead, the Court of Appeals concluded that Sanchez
failed to provide any non-speculative evidence as to his state of
mind because there was no testimony that Sanchez failed to
appreciate the substantial risk of death caused by his actions. Op.

at 15-17. But Sanchez believed he only struck each man twice

4.




and did not remember striking the men enough times to cause the
injuries depicted in the autopsy photos. 2RP 1610-11, 1624,
1706-07, 1715, 1724-25, 1728-29. He did not intend to kill the
men and did not believe they were dead when he left the
apartment. 2RP 1609-13, 1639, 1674-75, 1729. Sanchez’s
reaction could be explained by his negligent misperception of the
necessary amount of force.

The Court of Appeals reliance on State v. Burley, 23 Wn.

App. 881, 598 P.2d 498 (1979) is also misplaced. Op. at 17.
Evidence in Burley’s case showed he had consumed alcohol
before the incident, but there was no evidence showing that it
affected his mental process to the point of impairing his ability
to form the requisite mental state. Burley, 23 Wn. App. at 885.
Here however, Dr. Stanfill’s testimony demonstrated that
Sanchez’s methamphetamine use and multiple mental health
conditions impacted his mental process on the day of the
incident and caused him to believe he was in danger and needed

to attack the men to prevent his own harm and injury. 2RP

25.



1812, 1815, 1818, 1823-25, 1827-28, 1831, 1840-43, 1847,

1981.

The issue of access to lesser included instructions is a
significant constitutional question because “providing the jury
with the ‘third option’ of convicting on a lesser included
offense ensures that the jury will accord the defendant the full

benefit of the reasonable-doubt standard.” Beck v. Alabama,

447 U.S. 625, 634, 100 S. Ct. 2382, 65 L. Ed. 2d 392 (1980)

(quoting Keeble v. United States, 412 U.S. 205, 208, 93 S. Ct.

1993, 36 L. Ed. 2d 844 (1973)). The jury should have been
given the opportunity to decide whether Sanchez negligently
exceeded the amount of force necessary to repel the attack he
perceived. Review is appropriate under RAP 13.4(b)(3).
Because the Court of Appeals decision also conflicts with

Schaffer, Chambers, and Hughes, it also warrants review under

RAP 13.4(b)(1) and (b)(2).
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2. Sanchez’s case presents this Court with an
opportunity to clarify the law on first aggressor
instructions and resolve a conflict with State v.
Bea.

The trial court gave the prosecution’s first aggressor
instruction over defense objection. 2RP 1869, 1882-84, 1890-92;
CP 132. The prosecution’s theory for the instruction was
Sanchez’s refusal to leave the apartment led to the use of
physical force to evict Sanchez as a trespasser. 2RP 1884-90.

This Court has admonished that courts must “use care”
when determining whether a first aggressor instruction is
appropriate because it “impacts a defendant’s claim of self-

defense.” State v. Grott, 195 Wn.2d 256, 266, 458 P.3d 750

(2020). A first aggressor instruction is appropriate only if
credible evidence allows a jury to reasonably determine the

accused provoked the need to act in self-defense. State v. Riley,

137 Wn.2d 904, 909-10, 976 P.2d 624 (1999). The provoking act
must be intentional and “related to the eventual assault as to

which self-defense is claimed.” State v. Bea, 162 Wn. App. 570,
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577, 254 P.3d 948, rev. denied, 173 Wn.2d 1003, 271 P.3d 248
(2011). Words alone are also insufficient provocation. Riley, 137
Wn.2d at 911.

Under the prosecution’s theory, Sanchez “maliciously”
refused to leave the apartment when asked. 2RP 1884-87, 2000-
01, 2004-05. But the facts of Sanchez’s case do not demonstrate
that Sanchez “maliciously” refused to leave the apartment, nor
that Sippach’s use of force against Sanchez was in response to a
refusal to leave.

In Bea, Division Three reasoned, “[a]n owner of property
may lawfully use reasonable force to expel a malicious
trespasser.” 162 Wn. App. at 578 (emphasis added) (citing

RCW 9A.16.020; State v. Bland, 128 Wn. App. 511, 512 n.1,

116 P.3d 428 (2005)). Significant to Division Three’s analysis,
however, was the requirement that the trespass be malicious.
Bea, 162 Wn. App. at 578. This is consistent with RCW
9A.16.020(3) which provides in relevant part that, “the use,

attempt, or offer to use force upon or toward the person of
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another is not unlawful[...]” when the person is engaged in “a
malicious trespass” provided “the force is not more than is

necessary[.]” (emphasis added); See also State v. Murphy, 7

Wn. App. 505, 515, 500 P.2d 1276 (holding threat of deadly
force is not justified as a matter of law to eject civil
trespassers), rev. denied, 81 Wn.2d 1008 (1972). “’Malice and
“maliciously” shall import an evil intent, wish, or design to vex,
annoy, or injure another person.” RCW 9A.04.110.

The Court of Appeals in Sanchez’s case offered two
reasons why the first aggressor instruction was appropriate. First,
it concluded that his pleas to stay “would have provoked a
belligerent response” given the men’s consumption of drugs and
history of assaultive behavior. Op. at 10. But Sanchez did not
explicitly refuse to leave, rather, he “pleaded” for the men not to
make him leave immediately because he was extremely scared
about how he felt and whether he would be able to make it back
to his tent safely. 2RP 1588, 1596-99, 1603-05, 1617, 1723.

These pleas were also not interpreted as a malicious trespass
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given Sippach’s continued preparation of a pipe for Sanchez to
take with him. 2RP 1597, 1723-24, 1735.

The Court of Appeals also reasoned that a reasonable jury
could find that Sanchez’s destruction of the suspected GHB
would provoke a belligerent response. Op. at 10-11. Indeed, it
was after Sanchez emptied the suspected bottle of GHB that
Sippach physically attacked him, hitting him with a metal object.
2RP 1599-1600, 1602-04, 1611-12, 1722-25. But, again, malice
does not flow more likely than not from Sanchez’s disposal of the
GHB; i.e., his willful disregard for the property of another. RCW
9A.04.110(12). Sanchez’s testimony makes clear that his disposal
of the GHB was aimed at self-preservation and the fear that he
had once again been drugged and would be rapped and video
recorded. See 2RP 1599-1607, 1611-12, 1723-24. The timing of
Sanchez’s desperate disposal of the GHB indicates the act was a
response to perceived danger rather than one designed to vex or »

annoy the men.
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In short, the evidence at trial did not establish that Sanchez
remained inside the apartment with any “evil intent.” The Court
of Appeals concluded however, that Bea did not require that the
trespass be malicious to justify a first aggressor instruction.
Rather, the Court reasoned that Bea’s reference to malice was but
one example of when a first aggressor instruction is justified. Op.
at 9-10.

This Court has never addressed the specific question of
whether a trespass must be malicious to justify a first aggressor
instruction. This is a significant question of constitutional law and
public importance and additional guidance for courts and
practitioners as to when a first aggressor instruction is appropriate
would be highly useful. Moreover, because Division One’s
opinion in Sanchez conflicts with Bea, review is therefore
warranted under RAP 13.4 (b)(2), (3), and (4).

E. CONCLUSION

Sanchez respectfully asks this Court to grant review and

reverse his convictions.
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Diaz, J. — A jury convicted Raymond Sanchez of two counts of murder in
the second degree. He now claims his attorney should have offered a different
justifiable homicide instruction, and that the trial court erred by giving a first
aggressor jury instruction and by refusing to give a lesser included instruction for
manslaughter in the second degree. He also asserts a Seattle police detective
offered improper opinion testimony, as well as alleging other irreguiarities with the
trial and sentence. We remand the matter to the trial court solely to strike certain
fees it assessed. Otherwise, we affirm.

L. BACKGROUND

On January 25, 2016, Seattle police discovered Larry Humphrey and Holger
Sippach dead in a Belltown area apartment. As was immediately apparent and

later confirmed by the medical examiner, the men died violently and had been
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deceased for some time. Specifically, the autopsies documented many “chop-
force-type wounds” on both victims’ heads, including skull fractures. Humphrey
sustained at least six of these head wounds, Sippach received fourteen.
Numerous other lacerations were identified elsewhere on the victims’ bodies.
These wounds were consistent with the use of a heavy, sharp, weapon. These
injuries occurred up to two weeks prior to the bodies’ discovery.

In May 2017, the Washington State Patrol Crime Lab connected a DNA
sample found at the crime scene to Sanchez. The following month, two Seattle
police detectives traveled to Greenville, South Carolina to question Sanchez.
During the questioning, Sanchez admitted to hitting both Humphrey and Sippach
with a machete on January 10, 2016. The State charged Sanchez with two counts
of murder in the second degree.

At trial, Sanchez raised claims of self-defense and voluntary intoxication.
Specifically, he testified he was in Seattle on a “drug vacation” and went to
Humphrey’s apartment to buy methamphetamine. While there, Sanchez
consumed meth, fell asleep and, when he woke up, he claims Sippach was
attempting to sexually assault him. Sanchez testified he believed his drugs had
been spiked with gamma-Hydroxybutyric acid (‘GHB”)," which triggered his Post-
Traumatic Stress Disorder (“PTSD”). Sanchez's PTSD stemmed from a similar

incident in the same apartment when he unknowingly consumed GHB and was

' GHB is a central nervous system depressant. An expert forensic toxicologist
stated it can cause “sedation, decreased inhibition . . . and at higher levels, lead to
unconsciousness or even death.” As such, it is widely referred to as a “date rape
drug . . . because of its sedative properties [and] that it could be administered
surreptitiously into, like, a person’s alcoholic beverage[.]”

2
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sexually assaulted with Humphrey present.

This time, Sanchez testified he found a bottle of clear liquid he believed was
GHB and poured out the bottle, which angered Humphrey. As will be described in
more detail below, a fight ensued and Sanchez hit both men with a machete,
claiming he only intended to injure them. Sanchez further testified he only
remembered hitting Sippach twice in the arm with the machete and Humphrey
once “up side the head.” As will be elaborated on below, Sanchez’s medical
expert, Dr. Stanfill, testified on Sanchez’s history of substance abuse, his mental
health conditions, and his mental state on the day of the killings.

On November 1, 2021, the jury found Sanchez guilty on both counts, with a
deadly weapon enhancement for each. Sanchez was sentenced to 30 years in
prison.

Ik ANALYSIS

A. Ineffective Assistance of Counsel (Justifiable Homicide Instruction)

Sanchez argues he was “denied his right to effective assistance of counsel
when defense counsel failed to ensure the jury was properly instructed such that
it could adequately assess Sanchez’s self-defense claim in the context of his

mental health disorders.”

Following Strickland v. Washington, 466 U.S. 668, 669, 104 S. Ct. 2052, 80

L. Ed. 2d 674 (1984), Washington follows a two-prong test for ineffective

assistance of counsel. State v. Sardina, 42 Wn. App. 533, 540, 713 P.2d 122

(1986) (“we hold that the Strickland test should be applied by Washington courts

to issues of ineffective assistance of counsel”’). First, under the performance
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prong, ‘the defendant must show that counsel's representation fell below an
objective standard of reasonableness.” Strickland, 466 U.S. at 669. However, “[a]
court must indulge a strong presumption that counsel’s conduct falls within the
wide range of reasonable professional assistance.” |d. at 689. Second, under the
prejudice prong, the defendant must show “there is a reasonable probability that,
but for counsel’'s unprofessional errors, the result of the proceeding would have
been different.” Id. at 669. “A reasonable probability is a probability sufficient to
undermine confidence in the outcome” after considering the totality of evidence
that was before the judge orjury. Id.

in line with Strickland, we first consider whether Sanchez’s trial counsel
proposed an objectively unreasonable jury instruction in support of his self-defense
claim. In general, “[jJury instructions are sufficient if they correctly state the law,

are not misleading, and allow the parties to argue their respective theories of the

case.” State v. Walters, 162 Wn. App. 74, 82, 255 P.3d 835 (2011).

Sanchez’s trial counsel proposed, and the trial court gave, the standard
pattern jury instruction for justifiable homicide, which instructed the jury that:

Homicide is justifiable when committed in the lawful defense of the
slayer when: . . .

(3) the slayer employed such force and means as a reasonably
prudent person would use under the same or similar conditions as
they reasonably appeared to the slayer, taking into consideration all
the facts and circumstances as they appeared to him, at the time of
and prior to the incident.
11 WASHINGTON PRACTICE: WASHINGTON PATTERN JURY INSTRUCTIONS: CRIMINAL
16.02 (5th ed. 2021) (“WPIC”).

Paragraph (3) of WPIC 16.02 was added in response to our Supreme Court
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holding that a prior version of the instruction did “not instruct the jury to consider
the conditions as they appeared to the slayer” in line with the subjective test set

forth in State v. Wanrow. State v. Allery, 101 Wn.2d 591, 682 P.2d 312 (1984),

abrogated on other grounds by State v. O'Hara, 167 Wn.2d 91, 98, 217 P.3d 756

(2009); State v. Wanrow, 88 Wn.2d 221, 239, 559 P.2d 548 (1977) (when raising

a claim of self-defense, the “defendant’s actions are to be judged against her own
subjective impressions and not those which a detached jury might determine to be

objectively reasonable”), superseded by statute on other grounds by Lewis v.

State, Dept. of Licensing, 125 Wn. App. 666, 679-80, 105 P.3d 1029 (2005) (citing

RCW 9.73.090(1)(a)). Further, the language of paragraph (3) was taken directly
from Wanrow, which held that the jury must consider the “facts and circumstances
known to the defendant, including those known substantially before the killing.”
Wanrow, 88 Wn.2d at 239.

Sanchez fails to show his trial attorney’s performance was deficient for three
key reasons. First, the standard WPIC 16.02 instruction is an accurate statement
of law. Following the amendment to WPIC 16.02, our Supreme Court observed
that they have, on many occasions, “upheld WPIC 16.02 against other attacks on

its statement of the law of self-defense.” State v. LeFaber, 128 Wn.2d 896, 901,

913 P.2d 369 (1996), abrogated on other grounds by State v. O’'Hara, 167 Wn.2d

91, 101-04, 217 P.3d 756 (2009).
In response, Sanchez relies heavily on Allery. In particular, he claims that,
as in that case, “[t]he jury should have been instructed to consider the self-defense

issue from the defendant's perspective in light of all that she knew and had
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experienced with the victim.” Allery, 101 Wn.2d at 595 (emphasis added). From
this, Sanchez argues Allery requires a court to instruct jurors to consider the
defendant’é “experiences of trauma” and not just their “knowledge of facts and
circumstances” surrounding their use of force. (Emphasis added). As such, he
argues that his counsel was ineffective in proposing an instruction which did not
specifically require the jury to consider Sanchez’s past trauma and multiple mental
health disorders when assessing his justifiable homicide defense.

We disagree because the distinction between “facts and circumstances”
known to a defendant, on the one hand, and what a defendant “had experienced,”
on the other, is a distinction without difference. In other words, the concept of
“facts and circumstances as they appeared to the slayer” in WPIC 16.02 captures
the same, or arguably even a broader, set of facts than what a defendant may
have psychologically “experienced.” Ata minimum, the defendant’s “experiences”
are necessarily included within the “facts and circumstances” known to the
defendant at the time. If there is a subtle distinction material to the analysis,

Sanchez provides no authority in support of such a distinction. City of Seattle v.

Levesque, 12 Wn. App. 2d 687, 697, 460 P.3d 205 (2020) (“Where no authorities
are cited in support of a proposition, the court is not required to search out

authorities, but may assume that counsel, after diligent search, has found none.”)

(quoting DeHeer v. Seattle Post-Intelligencer, 60 Wn.2d 122, 126, 372 P.2d 193

(1962)). Without authority supporting such a distinction, decisions approving
WPIC 16.02 continue to be good law.

Second, Sanchez has failed to show how WPIC 16.02 prevented him from



No. 83686-2-1/7

effectively arguing his theory of the case. As stated in his brief, his “mental health
disorders and its potential impact on him during the incident . . . were major
subjects at his trial.” In particular, Dr. Stanfill, Sanchez’s medical expert, testified
extensively to the effects of Sanchez’s past trauma, substance abuse, and mental
health issues. And Sanchez’s counsel in closing argument tied those experiences
of trauma (and his specific behavioral and mental health conditions) to his
justifiable homicide defense. His counsel argued that Sanchez “reasonably
believed he would have been raped, or seriously hurt, killed, if he did not use lethal
force” as he feared he was “going to be rendered unconscious by either the GHB
or the incredibly high amount of drugs that he was given.” In short, Sanchez made
his case.

Third, this court has held “an attorney’s failure to raise novel legal theories

or arguments is not ineffective assistance.” State v. Brown, 159 Wn. App. 366,

371,245 P.3d 776 (2011). In his reply brief, Sanchez proposes a new instruction
that inserts language telling the jury to consider the defendant’s actions “in light of
[his] or [her] personal experiences” alongside the standard language of considering
the “facts and circumstances as they appeared to [him] [her][.]” There may be
psychological subtleties in how Sanchez’'s subjective mental health challenges
affected his actions. However, his attorney’s performance was not rendered
deficient merely because they proposed a standard instruction over a novel one.

Finally, Sanchez also relies heavily on State v. Thomas. Specifically,

Sanchez argues the case held “counsel was ineffective for failing to offer

instruction regarding defendant's mental state where intent was a critical trial
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issue.” However, Thomas was interpreting RCW 46.61.024, Washington’s felony

flight statute. State v. Thomas, 109 Wn.2d 222, 227-28, 743 P.2d 816 (1987).

There, the instruction had entirely failed to indicate there was a subjective
component to section .024. Id. at 228. Thomas did not create a broad requirement
or principle for jury instructions when a defendant’s mental health is at issue.
Further, Thomas did not consider, even indirectly, the propriety of the instructions
in WPIC 16.02 or justifiable homicide more generally.

In short, it was not deficient performance for Sanchez’s counsel to propose
the legally correct justifiable homicide instruction, which allowed him to argue his
theory of the case. Thus, this claimed error fails.?

B. First Aggressor Instruction

In response to Sanchez’s self-defense claim, the State sought and the court
gave a first aggressor instruction, which followed the standard language of WPIC

16.04.2 11 WASHINGTON PRACTICE: WASHINGTON PATTERN JURY INSTRUCTIONS:

2 Additionally, Sanchez does not establish prejudice as he does not show that there
was a reasonable probability that, even had the instruction been deficient, an
alternate instruction would have changed the verdict. First, while the given
instruction did not reference Sanchez’s specific history, it still instructed the jury to
subjectively consider the “facts and circumstances as they appeared to [the
defendant.]” It is unclear how an alternate instruction would have permitted
consideration not already permitted concerning details about his past trauma in the
apartment, and so would have changed the outcome. Second, the given
instruction still required that the force used was “as a reasonably prudent person
would use under the same or similar conditions as they reasonably appeared to
the slayer.” Even if some force may have been reasonable, when viewed through
Sanchez’ history of trauma, it was entirely within the jury’s purview to find the level
of force Sanchez used was unreasonable.
3 The instruction read:

No person may, by any intentional act reasonably likely to provoke a

belligerent response, create a necessity for acting in self-defense and

thereupon kill another person. Therefore, if you find beyond a reasonable

8
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CRIMINAL 16.04 (5th ed. 2021) (“WPIC”"). Sanchez now argues the instruction was
improper because it was “neither supported by the evidence that Sanchez
maliciously refused to leave the apartment, nor that Sippach’s use of force against
Sanchez was in response to his refusal to leave.” (Emphasis added).

Whether there is sufficient evidence for a first aggressor instruction is
reviewed de novo. State v. Bea, 162 Wn. App. 570, 577, 254 P.3d 948 (2011).
The requesting party need only produce some evidence that the accused was the
aggressor. ld. The evidence is viewed in the light most favorable to the requesting
party. Id. A first aggressor instruction is still warranted even “if there is conflicting
evidence as to whether the defendant’s conduct precipitated a fight.” State v.

Wingate, 155 Wn.2d 817, 822, 122 P.3d 908 (2005).

e

Our Supreme Court also has stated that courts should “use care™ in giving
a first aggressor instruction due to its impact on claims of self-defense. State v.
Grott, 195 Wn.2d 256, 266, 458 P.3d 750 (2020) (quoting State v. Riley, 137 Wn.2d
904, 910 n.2, 976 P.2d 624 (1999)). Despite this, first aggressor instructions
should still be given where called for by the evidence. Id.

Sanchez cites to Bea, claiming the court imposed a “requirement that the
trespass be malicious.” Bea, however, only references the concept of malice once,

and that reference was in the context of holding that using “force to expel a

“malicious trespasser” is an example of when a first aggressor instruction is

doubt that the defendant was the aggressor, and that defendant’s acts and
conduct provoked or commenced the fight, then self-defense is not
available as a defense. Words alone are not adequate provocation for the
defendant to be the aggressor.
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justified. Bea, 162 Wn. App. at 578. Bea did not take the additional step of
requiring that the trespass be malicious to justify a first aggressor instruction.
Instead, Bea reiterated the long-standing principle that the State need only show
(1) the provoking act was “intentional™ and (2) a jury could reasonably find the act
“would provoke a belligerent response by the victim.” Id. at 577 (quoting State v.
Wasson, 54 Wn. App. 156, 159, 772 P.2d 1039 (1989)).

Viewing the evidence in a light most favorable to the requesting party, the
State, we hold that Sanchez committed two intentional acts which a jury could
reasonably find would provoke a belligerent response.

First, Sanchez testified that, after he poured out the GHB and was told to
leave the victim’s apartment, he “plead[ed]” to stay. A reasonable jury could find
that his subsequent refusal to leave the apartment would have provoked a
belligerent response. This inference is especially so considering that individuals
in the apartment had consumed drugs, had a history of assaulting each other, and
were thus likely compromised.

Second, Sanchez’s testified that he was asked to leave precisely because
he intentionally disposed of (what he thought was) GHB. Indeed, Humphrey
reacted angrily to the destruction of his property and “started screaming to
[Sippach] to get [Sanchez] . . . out of here, because [Sanchez] had taken
something.” From Sanchez’s testimony, a reasonable jury could find that the
destruction of the victim’s property would provoke a belligerent response. Even if
Sanchez thought he was disposing of the GHB for his own safety, and not

‘maliciously,” the question is whether the destruction of another’s property could

10
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be viewed as provocative of a belligerent response. A reasonable jury could find
that it would be.

Finally, Sanchez also argues “[t]he improper instruction effectively removed
[his] self-defense claim from the jury’s consideration and relieved the State of its
burden to prove beyond a reasonable doubt that Sanchez did not act in self-
defense.” However, as our Supreme Court has clearly stated, “first aggressor
instructions do not actually relieve the State of its burden of proof[.]” Grott, 195
Whn.2d at 268-69. The instruction is merely “used to explain to the jury one way in
which the State may meet its burden” of disproving a claim of self-defense beyond
a reasonable doubt. Id. at 268.

In short, the court did not err in giving the instruction as there was some
evidence of two intentional acts that a jury could reasonably find would have
provoked a belligerent response.

C. Lesser included Manslaughter in the Second Degree

The State charged Sanchez with two counts of murder in the second
degree. Sanchez asked for, but the court declined to give, a lesser included
instruction for manslaughter in the second degree. Now he argues “[t]he jury could
have found that Sanchez was in imminent danger but was negligent in using more
force than was necessary via the machete because his mental health disorders
and methamphetamine intoxication impacted his perception of the risk of harm.”

In other words, Sanchez asserts that evidence related to his mental disorders and

intoxication alone creates a factual basis for his diminished mental state at the time

11
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of the killings, which entitles him to a second degree manslaughter instruction.*
A defendant is entitled to an instruction on a lesser included offense after

satisfying a two-part test. State v. Workman, 90 Wn.2d 443, 447, 584 P.2d 382

(1978), superseded by statute on other grounds by State v. Adlington-Kelly, 95

Whn.2d 917, 920-23, 631 P.2d 954 (1981). First, as to the legal prong, “each of the
elements of the lesser offense must be a necessary element of the offense
charged.” |d. at 448-49.

Second, as to the factual prong, “evidence in the case must support an
inference that the lesser crime was committed.” Id. “The factual prong of Workman
is satisfied only if based on some evidence admitted, the jury could reject the

greater charge and return a guilty verdict on the lesser.” State v. Coryell, 197

Wn.2d 397, 407, 483 P.3d 98 (2021) (emphasis added).®
The appellate standard of review for lesser included instructions depends

on the basis of the trial court’'s decision. Id. at 405. If the decision was based on

4 Manslaughter in the second degree requires the defendant’s “criminal negligence
. cause[d] the death of another person.” RCW 9A.32.070(1). Criminal
negligence occurs when one “fails to be aware of a substantial risk that a wrongful
act may occur’ and the “substantial risk constitutes a gross deviation from the
standard of care that a reasonable person would exercise in the same situation.”
RCW 9A.08.010(1)(d) (emphasis added). The mens rea for negligence is
distinguished from the mens rea for recklessness, which is required for
manslaughter 'in the first degree. RCW 9A.32.060(1)(a); RCW 9A.08.010(c)
(defining recklessness in part as when a defendant “disregards a substantial risk
that a wrongful act may occur”) (emphasis added).
5 As the State argues, there is some authority holding that the factual prong
requires “substantial evidence that affirmatively indicates that [ ] manslaughter was
committed” to the exclusion of first or second degree murder.” State v. Perez-
Cervantes, 141 Wn.2d 468, 480, 6 P.3d 1160 (2000) (emphasis added). However,
as exemplified by State v. Coryell, 197 Wn.2d 397, 407, 483 P.3d 98 (2021), more
recent precedent firmly indicates that the correct standard is “some” evidence.

12
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a factual determination, it is reviewed for abuse of discretion. Id. Conversely, if
the decision was based on a legal conclusion, it is reviewed de novo. Id.
Giving juries the option of a lesser included offense

is crucial to the integrity of our criminal justice system because when
defendants are charged with only one crime, juries must either
convict them of that crime or let them go free. In some cases, that
will create a risk that the jury will convict the defendant despite having
reasonable doubts.

Id. at 418 (quoting State v. Henderson, 182 Wn.2d 734, 736, 344 P.3d 1207

(2015)).

Here, as to the legal prong of Workman, the State concedes that
manslaughter in the second degree is a lesser included charge to murder in the
second degree. We accept that concession and, as such, the debate is focused
squarely on the factual prong of Workman, specifically, on whether there was some
evidence that affirmatively supports the lesser crime of manslaughter in the second
degree, which we review for an abuse of discretion. Coryell, 197 Wn.2d at 405.
‘An abuse of discretion is found if the trial court relies on unsupported facts, takes

a view that no reasonable person would take, applies the wrong legal standard, or

bases its ruling on an erroneous view of the law.” Gildon v. Simon Prop. Grp.,
Inc., 158 Wn.2d 483, 494, 145 P.3d 1196 (2006).

The trial court denied the instruction primarily because there was no
evidence or testimony, be it from Sanchez’s medical expert or elsewhere, that

Sanchez lacked the capacity to formulate an intent to kill.®

8 The court also noted that it was a novel basis in Washington to argue for criminal
negligence on the basis of the defendant’s consumption of meth.

13
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Specifically as to a claim of self-defense, our Supreme Court has held that,
as a general matter, “a defendant who reasonably believes he is in imminent
danger and needs to act in self-defense, ‘but recklessly or negligently used more
force than was necessary to repel the attack,” is entitled to an instruction on

manslaughter.” State v. Schaffer 135 Wn.2d 355, 358, 957 P.2d 214 (1998)

(emphasis added) (quoting State v. Jones, 95 Wn.2d 616, 623, 628 P.2d 472

(1981)).
importantly, Schaffer, however, did not distinguish between manslaughter

in the first and second degree. State v. Fluker, 5 Wn. App. 2d 374, 400, 425 P.3d

903 (2018). Itis an important distinction because, to be entitled to a lesser included
instruction for second degree manslaughter, this court has held that there must be
evidence that the defendant was “unaware of a substantial risk of death.” |d. at
399-400 (emphasis added). This court so held because the wrongful act prohibited
by the manslaughter in the second degree statute is death caused by criminal
negligence. Id. (citing RCW 9A.32.070(1)). And, again, the mens rea for criminal
negligence is when one “fails to be aware of a substantial risk that a wrongful act
may occur[.]” RCW 9A.08.010(1)(d).

Sanchez sought only a lesser included instruction for manslaughter in the
second degree, not in the first degree. And, as his appellate counsel twice
confirmed at oral argument, the only evidence Sanchez offers to support the claim
that he was “unaware” of the risk of causing death while using the machete was

Sanchez’s allegedly “delusional state.” State v. Sanchez, No. 83686-2-| (Nov. 8,

2023) at 1 min., 50 sec., through 2 min., 15 sec., & 4 min. 45 sec. through 5 min.,
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25. sec., video recorded by TVW, Washington State’s Public Affairs Network,

https://tvw.org/video/division-1-court-of-appeals-
2023111136/?eventiD=2023111136. In other words, Sanchez asks us to hold that
evidence of delusions alone creates the factual basis for a lack of knowledge, here,
of what effect the machetes would have on the two decedents.

The first and correct inquiry, however, is whether the evidence Sanchez
presented could show he was actually “unaware of a substantial risk of death” at
the time of the killings. Fluker, 5 Wn. App. 2d at 399-400 (“the evidence does not
support finding MarQue was unaware of a substantial risk of death”); Coryell, 197
Wn.2d at 407 (“[t]he factual prong of Workman is satisfied only if based on some
evidence admitted, the jury could reject the greater charge and return a guilty
verdict on the lesser”).

With that inquiry in mind, we conclude that Sanchez failed to provide any
non-speculative evidence as to his actual state of mind at the time of the killings
for two reasons. First, neither Sanchez, nor Dr. Stanfill, testified to Sanchez’s
actual ability, crucially at the time of the killings, to appreciate or not the substantial
risk of death caused by his actions. Second, as Sanchez fled the scene and the
bodies were not discovered for weeks, no other evidence is available to support
that theory.

Dr. Stanfill interviewed Sanchez in September 2018, well after the murders
occurred in January 2016. Dr. Stanfill also reviewed Sanchez’s extensive medical
record, dating back to 2007. As stated by Dr. Stanfill, “we don’t have anything from

right then” on the day of the murders. But he stated, “[w]e do have the June 2017
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interview, interrogation with law enforcement. So part of what I'm doing is also
comparing what is he telling me now versus what did he tell the detectives then.”

Ultimately, Dr. Stanfill stated his conclusion was that

[oln January 10" to January 11%, 2016, Mr. Sanchez was

experiencing intense persecutory and delusional beliefs associated

with his substance use and PTSD and underlying psychotic

condition. He could have believed at the time that he was in danger

and that Mr. Sippach and Humphrey were conspiring against him.

And if he had that belief, he could have perceived the event as

dangerous, and that he needed to attack them to prevent his own

harm or serious injury.

(emphasis added). In other words, Dr. Stanfill testified that Sanchez was suffering
from certain mental health conditions (PTSD/psychosis) and did ingest
substances, and in turn did have certain beliefs. But, as indicated in his
substantially qualified language, he otherwise does not testify that Sanchez (a) in
fact believed he was in danger, (b) in fact viewed the situation as dangerous, or
that (c) he thus needed to protect himself. Dr. Stanfill merely testified to various
possibilities that “could have” resulted from Sanchez’'s mental state and substance
use on the night of the murders, “if” we make certain assumptions.

Moreover, at no time did Dr. Stanfill testify that Sanchez could not form an
intent to kill, or, most importantly, that Sanchez otherwise failed to appreciate the
risk of death from his actions, i.e., using a machete to mitigate the “threats.”

For his part, Sanchez’s testimony also fails to provide evidence of criminal
negligence. He testified that he “attempted to injure [Sippach] so that [he] could
get out” and “as for [Humphrey] . . . | can’t give an explanation as to why | — | hit

him and everything. And | -- | vaguely, barely remember even doing it, but my

intention was to injure so that | could get away.” Like Dr. Stanfill, Sanchez did not
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claim he had a delusional event at the moment of the killings, or testify one way or
another about his inability to form an intent to kill or, most importantly, his inability
to appreciate what chopping someone’s head scores of times could do to a person.

Sanchez’s assertion that he only intended to injure his victims is similar to

the claim in State v. Burley, where the defendant claimed that he only intended to

“scare,” but not kill, his victim. State v. Burley, 23 Wn. App. 881, 885-86, 598 P.2d

428 (1979). Like in Burley, Sanchez’s testimony “tends to establish affirmatively
that defendant was capable of forming the requisite mental state and to disprove
the lesser-included offense” of manslaughter in the second degree. |d. at 886
(emphasis added). In other words, Sanchez’s testimony either supports the
conclusion that (1) he only meant to injure the two victims and thus “disproves” the
requisite mental state for his desired instruction, or (2) he simply did not remember
what he intended or what he knew about the effect of the machetes on the
decedents, which provides no evidence entitling him to his desired instruction.
Finally, shortly before oral argument, Sanchez filed a statement of additional

authorities, citing to this court’s recent unpublished decision in State v. Rodriguez,

No. 84205-6-1, slip op. at 13 (Wash. Ct. App. Oct. 23, 2023) (unpublished)
https://www.courts.wa.gov/opinions/pdf/842056.pdf, for the proposition that, to
obtain a lesser included instruction, he need only show that a jury could have
concluded that “Sanchez’s psychotic delusional state prevented him from knowing
of and disregarding a substantial risk that a wrongful act may occur.” In that case,
Rodriguez stabbed his victim 70 times, but claimed he was in a psychotic

delusional state at the time and asked the court to instruct the jury on manslaughter
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in the second degree. Rodriguez, No. 84205-6-| slip op. at 1, 14-15. This court
held that, because of his delusional state, in that case specifically supported by
expert testimony, a reasonable jury could have found “that he did not know of and
disregarded a substantial risk that a wrongful act may occur, but that he did act
criminally negligent” and, thus, he was entitled to that instruction. Id. at 1, 8.

Rodriguez is factually distinguishable. In Rodriguez, there was ample
evidence as to Rodriguez’s mental state on the day of the murder. Specifically,
Rodriguez “exhibited delusional thinking while with his roommates, police, and at
the hospital” on the day of the murder. Id. at 13. Rodriguez’s medical expert was
also able to consider "a psychological evaluation conducted by another
psychologist, police reports, body camera footage, and a toxicology report from
the night of Rodriguez’[s] arrest.” Id. at 7. Based on this, ultimately, Rodriguez’s
expert testified that "Rodriguez was suffering from delusions the night Garcia
Martinez was killed.” ]d. at 8 (emphasis added).

In contrast, because Sanchez successfully fled the scene, the only evidence
as to his mental state on the day of the murders was the testimony of Sanchez
himself, who never testified he was unaware what a machete would do to the
deceased, and of Dr. Stanfill, who acknowledged that “we don’t have anything

from” the day of the killings.” Unlike in Rodriguez, the only other witnesses to

7 At oral argument, Sanchez's appellate counsel stated that while the expert
medical testimony “from Rodriguez is going to the issue of a specific diminished
capacity and the ability to form intent, you're right, that is missing from this case.”
State v. Sanchez, No. 83686-2-1 (Nov. 8, 2023) at 3 min., 25 sec., through 4 min.,
10 sec., video recorded by TVW, Washington State’s Public Affairs Network,
https://tvw.org/video/division-1-court-of-appeals-
2023111136/?eventiD=2023111136 (emphasis added).
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Sanchez’s mental state at time the killings were the deceased. Unlike in
Rodriguez, there was no “other admitted evidence” which could have “created an
inference” of Sanchez’s unawareness of the effects of his actions at the critical
moment. Id. 1.

In sum, Sanchez failed to offer evidence that he was unaware of the risk
that his use of the machetes could cause death and thus failed to offer evidence
of criminal negligence. As such, the trial court did not err in denying an instruction

on manslaughter in the second degree.

D. Improper Opinion Testimony

Sanchez argues that a police detective’s testimony amounted to a manifest
constitutional error as it was “designed to invade the province of the jury” by
suggesting “the jury should believe Sanchez’s police interrogation statements over
any others, including those which supported his self-defense claim.”

At trial, Detective Thomas Mooney gave the below testimony.

PROSECUTOR: Okay. Now, at the time that you and Detective

Kasner traveled to Greenville, South Carolina, did you consider Mr.

Sanchez to be a suspect or a person of interest, or how would you
characterize your interest in him at that point?

MOONEY: The only information we had was DNA evidence, and it
didn’t speak to -- you know, qualify him as, you know, a suspect. |
would say that person — he’s a person of interest that we wanted to
talk to because there was evidence that he was associated with —
directly with both victims.

PROSECUTOR: Okay. And if it did turn out that he was involved in
the homicides, did you want to try to get a confession from him?

MOONEY: | was certainly interested in getting -- you know, we're
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truth-seekers, and if that was possible, yes.

(emphasis added). Later, Sanchez elicited the following:
DEFENSE COUNSEL: You testified today that you didn’t consider
him a suspect at the time you were going down to Greenville;
correct?

MOONEY: No, at that point he would be a person of interest.

DEFENSE COUNSEL: Okay. But you went down to Greenville to try
to elicit a confession from him?

MOONEY: That's what | do in my business, and that is the truth.

(emphasis added). Finally, the prosecution elicited the following:
PROSECUTOR: And [defense counsel] also asked you some
questions about the fact that you tried to appeal to religion as a
means to get him to talk to you about your investigation. Do you
recall that?

MOONEY: Yes.

PROSECUTOR: Do you consider it to be a bad thing when someone
talks to you and ultimately tells you that they're the one that did it?

MOONEY: No.

PROSECUTOR: Is that kind of the point of the whole investigation,
to figure out who did it?

MOONEY: Yeah. We're fruth-seekers. That's what we do, you
know.

(emphasis added).

Sanchez’s trial counsel did not object to any of the above testimony.
Mooney’s testimony was within the broader context of discussing his trip to
Greenville, South Carolina to question Sanchez.

An error not objected to at trial can be raised for the first time on appeal if,

among other reasons, it involved a “manifest error affecting a constitutional right.”
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RAP 2.5(a)(3). Among these rights, “[tlhe right to have factual questions decided

by the jury is crucial to the right to trial by jury.” State v. Montgomery, 163 Wn.2d

577, 590, 183 P.3d 267 (2008). “Impermissible opinion testimony regarding the

defendant’s guilt may be reversible error because such evidence violates the

defendant’s constitutional right to a jury trial[.]” State v. Kirkman, 159 Wn.2d 918,
927, 155 P.3d 125 (2007). However, “opinion testimony relating only indirectly to
a victim’s credibility, if not objected to at trial, does not give rise to a manifest
constitutional error.” Id. at 922 (internal quotation marks omitted).

In Kirkman, a detective was testifying about the competency protocol in
place when interviewing a child victim. Id. at 930. And the detective stated that,
as part of protocol, he confirmed the child withess was able to distinguish between
truth and a lie and promised to tell the truth. Id. The court held the testimony was
not constitutionally improper as it “provided the necessary context that enabled the
jury to assess the reasonableness of the . . . responses” and did not create a
“special aura of reliability[.]” I1d. at 931 (internal quotation marks omitted).

Mooney’s testimony had a less direct relation to the defendant’s credibility
than what was seen in Kirkman. Here, the substance or credibility of Sanchez’s
statements was not directly discussed or even implicated by Mooney’s testimony.
Instead, Mooney’s testimony was part of a broader conversation of the motivations
and methods of Mooney’s investigation.

Specifically, the first two instances of challenged testimony were part of a
discussion on whether Sanchez was a person of interest or suspect prior to the

South Carolina trip. In other words, the testimony was on why Mooney was
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traveling to South Carolina, not the credibility of Sanchez’s resulting statements.

The final portion of challenged testimony was part of a discussion on
methods Mooney used during the interrogation, specifically Mooney’s “appeal to
religion.” Similarly then, at most, Mooney’s “truth-seeker” testimony had an indirect
relation to the truth value of Sanchez’s own statements. Accordingly, Mooney’s
testimony does not rise to a constitutional error under Kirkman.®

E. Victim Penalty Assessment and DNA Collection Fee

Sanchez’'s judgment and sentence imposed both a victim penalty
assessment ("VPA”) and DNA collection fee. However, the trial court also had
found Sanchez was indigent under 10.01.160(3).

Formerly, RCW 7.68.035(1)(a) mandated a $500 VPA for all adults found

guilty in superior court of a crime. State v. Mathers, 193 Wn. App. 913, 918, 376

P.3d 1163. In 2023, our legislature amended section .035 to state that “[tlhe court
shall not impose the penalty assessment under this section if the court finds that
the defendant, at the time of sentencing, is indigent as defined in RCW
10.01.160(3).” LAWS OF 2023, ch. 449, § 1, RCW 7.68.035(4). Further, courts are

required to waive VPAs imposed prior to the 2023 amendments, on the offender’s

8 Sanchez also argues that the prosecutor committed misconduct by eliciting this
testimony at all, and Sanchez’s counsel provided ineffective assistance by not
objecting. Because we hold this testimony was not constitutionally improper, we
need not consider these assignments of error further.

Finally, Sanchez also briefly alludes to the cumulative error doctrine, which
“applies when several errors occurred during trial that would not merit reversal
standing alone, but together effectively denied the defendant a fair trial.” |n re
Detention of McGray, 175 Whn. App. 328, 343, 306 P.3d 1005 (2013). This doctrine
is inapplicable where, as here, there is no error within Sanchez’s trial-related
claims.
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motion. Id.; RCW 7.68.035(5)(b).

Similarly, our legislature also amended statutes governing DNA collection
fees, eliminating the fee for all defendants. LAws OF 2023, ch. 449, § 4. Further,
courts are required to waive any DNA collection fee imposed prior to the 2023
amendments, on the offender’'s motion. Id.; RCW 43.43.7541(2).

On appeal, the State conceded that the case must be remanded to strike
both fees. Treating Sanchez’s appeal as a motion to strike both fees, we remand
this case to the trial court to strike the DNA collection fee and VPA in accordance
with RCW 7.68.035(4) and RCW 43.43.7541(2).

F. Statement of Additional Grounds

RAP 10.10 permits a criminal appellant to file a statement of additional
grounds (*SAG”). A SAG serves to ensure that an appellant can raise issues in
their criminal appeal that may have been overlooked by their attorney.
Recognizing the practical limitations many incarcerated individuals face when
preparing their own legal documents, RAP 10.10(c) does not require that the
statement be supported by reference to the record or citation to authorities. But it
does require that the appellant adequately “inform the court of the nature and
occurrence of alleged errors.” RAP 10.10(c). It also relieves the court of any
independent obligation to search the record in support of the appellant's claims,
making it prudent for the appellant to support their argument through reference to
facts. RAP 10.10(c). To enable that factual support, it provides the means for

appellants to obtain copies of the record from counsel. RAP 10.10(e).
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1. Court Discretion on Trial Scheduling

Sanchez alleged that the court set “a permanent deliberation date with no
flexibility which compromised the complexity of this trial.” Further, “[w]ith only 23
days for trial — The schedule was very tight . . . [t]his constant tension and
hurriedness put an unjust hurriedness into Judge Widlan’s decisions” such as

whether or not to give particular jury instructions. Appellate courts “review a trial

judge’s courtroom management decisions for abuse of discretion.” Pierce v. Bill &

Melinda Gates Found., 15 Wn. App. 2d 419, 444, 475 P.3d 1011 (2020) (internal

qguotation marks omitted).

There is ample precedent that “[t]rial judges have wide discretion to manage
their courtrooms and conduct trials fairly, expeditiously, and impatrtially[.]” Id. This
deference is due “[b]Jecause the trial court is generally in the best position to
perceive and structure its own proceedings[.]” State v. Bejar, 18 Wn. App. 2d 454,
461-62, 491 P.3d 229 (2021). Sanchez’s generalized and speculative assertions
do not overcome this deference nor establish an abuse of discretion.

2. Allegations of Police Misconduct at Crime Scene

Sanchez appears to generally assert that the Seattle police mishandled
evidence at the crime scene. In particular, he cites to trial testimony of Garry
Jackson, a former crime scene investigator. Specifically, Sanchez asserts that
“Jackson testif[ied] that Det. O'Keefe moved evidence for photos — [which] means
thelre is] a 100% chance of tampering with evidence to setup the scene to their
narrative of [rlobbery/[rlansacking.”

First, Sanchez’s claim mischaracterizes the testimony. Jackson’s actual
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testimony was that “[u]lnless Detective O’Keefe found it necessary to move
something, moving in the room for the canvas or the photos, at this point nothing’s
been moved.” In other words, he testified that the photos showed the room in its
untouched state, with the caveat that something may have been moved if
“necessary.”

Moreover, even setting aside the otherwise highly speculative nature of this
claim, “this court defers to the trier of fact for resolution of conflicting testimony,
evaluation of the evidence’s persuasiveness, and assessment of the witnesses’
credibility.” In re G.W.-F, 170 Wn. App. 631, 637, 285 P.3d 208 (2012). As we
were not there to observe Jackson’s testimony, we must defer to the trier of fact

on its credibility and weight. State v. Olinger, 130 Wn. App. 22, 24, 121 P.3d 724

(2005) (“The fact finder . . . is in the best position to evaluate conflicting evidence,
witness credibility, and the weight to be assigned to the evidence”). The trier of
fact, here the jury, could have concluded that there was no tampering with the
evidence. We will not disturb that finding.

3. Brady Violation

Finally, Sanchez argued that “[h]Jad my Defense Counsel used [Brady v.
Maryland] to obtain these evidences — [t]heir results — contents, etc. would have
made a bigger impact on the final deliberation.” He lists various physical items
that should have been sought in discovery. The aim of Brady was to prevent
“suppression by the prosecution of evidence favorable to an accused upon

request[.]” Brady v. Maryland, 373 U.S. 83, 87,83 S. Ct. 1194, 10 L. Ed. 2d 215

(1963). However, other than Sanchez's speculative assertions, we do not have
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any basis to believe any of those items were exculpatory. As such, this claim fails.

(. CONCLUSION

We remand for the trial court to strike the VPA and DNA collection fee.

Otherwise, we affirm.
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